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¢ MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION NO. 123 of 2017

~ Dr. Hanumant Madhavrao Haralkar,
Aged about 70 years, Occ. Retired Government Servant
r/o Plot no.18 Saket, Dattatraya Nagar near Datta Temple,
Nagpur.

Applicant.

Versus

« 1) The State of Maharashtra,
through its Additional Chief Secretary
Public Health Department having its office at
Mantralaya, Mumbai-400 032

— 2) Director of Health Services,
Arogya Bhawan St. George Hospital Compound
near CST, Mumbai.

Respondents

Shri S.P. Palshikar, Advocate for the applicant.
Shri A.M. Khadatkar, learned P.O. for the respondents.

Coram :- Hon’ble Shri J.D. Kulkarni,
Vice-Chairman (J).

JUDGEMENT

(Delivered on this 17" day of November,2017)
Heard Shri S.P. Palshikar, Id. Counsel for the applicant

and Shri A.M. Khadatkar, Id. P.O. for the respondents.

2. The applicant Dr. Hanumant Madhavrao Haralkar entered
the Government service as Medical Officer on 1/1/1971 He

completed his MS Degree (ENT) in 1986 and was promoted as
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Medical Superintendent Class-l and was posted at Rural Hospitay
Satana, District Nashik in 1989. He was serving as Medical
Superintendent, Rural Hospital, District Nashik from 14/09/1994 to

9/10/1996 and got retired on superannuation on 31/8/2005,

3. The incident is dated 4/10/1996 when at about 8.15 p.m.
one Shri Anil Khandu Bhoi, who met an accident, was admitted for
treatment in the hospital. He was seriously injured and succumbed to
the injuries at about 9.15 a.m. It is stated that the said patient was

treated by one Dr. Patekar and the applicant was having no

concerned with the said treatment.

4. Nothing has happened from 04/10/1996 to 30/08/2005.
The applicant was to retire on superannuation on 31/08/2005 and at
the time of retirement he received a communication dated 30/08/2005
whereby a charge sheet was served upon the applicant. The

applicant was served with only one charge and the said charge was

as under ;-

"3 3T 8. BgAANG HIARIT FABHE, A dgBNRT 3z, wH
U, AT, & [Retias 98/9/9998 @ ©/90/9996 & eianacha wiaa
SHIET, ACI 22l Brefed sradial @i Raiw $/90/9906 2af) arme
suciear 8. sifaw Fg Mg ar swmamE sowe gl 3qa17 Heven
elBIcies a lawpissiiqu @a.  Hge somaz ddla sitwslaar a BERNAB

SINEL F ST, Srenepid 0t STAIGar Siféierd) an s ddea @z
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5. The applicant was surprised to receive the charge as no

action was taken against him from 4/10/1996 till the date I retirement I

6. As already stated that the applicant was served with a
charge sheet dated 30/8/2005. The applicant filed his reply thereon
on 8/9/2005. On 19/12/2011 the Inquiry Officer submitted his report
stating that no charge was proved against the applicant.  On
15/4/2013 a Disciplinary Authority disagreed with the report of Inquiry
Officer and a show cause notice was served on the applicant on
26/9/2013. The applicant submitted his explanation on 3/12/2013.
Vide order dated 13/4/2015 the Competent Authority was pleased to
take following decision :-
“enza oy - FgRItE amrd Aar (Rre a sidler) s, 9909 #efiz Riger &

3/eqd G&la el AFAEl aIqT BB 3. PE. UA.EABEL, bl damia
ileieies e g Swmea, Jewm, o, aifdies arEn dalcaa daaige

900% (087 ZaFeb) 3AAeH] IFHH BIAH Fasd] BTIA B A 313,

" g1 sigenfaBes ifer BUaRIE IIAENA RN T JIE ST 55
fegziien siia @i, ZrseraicT AZIeE Aizess e arAsT Al A6, 3 i
3i51 FIF7E Al ARG A Aar (Brra a sidia) s, 9owee @1 B
29 #Aeller 3alaazr (9) a 3uferad (@ )ALl eiefaead] saaatiena aid)

7. Being aggrieved by the order passed by the Appellate

Authority as above, the applicant preferred an appeal before the
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Hon'ble Governor and the Hon'ble Minister was pleased to dismiss the*
appeal filed by the applicant and the order of punishment of deduction
of 100% pension was maintained. Being aggrieved by said order the
applicant preferred this O.A. In the O.A. the applicant has prayed that
the order dated 14/9/2016 passed by the Hon’ble Minister be quashed

and set aside and it be declared that the applicant is entitled to get full

pension from April,2006 till date.

8. During the pendency of the application, the Competent
Authority issued one communication (Annex-A-12) thereby releasing
the gratuity amount to the tune of Rs.2,50,000/- in favour of the
applicant. However vide communication dated 31/10/2005 it was
informed to the applicant that since the departmental enquiry was
under process, he was not entitled to receive gratuity amount. The
applicant therefore challenged the said order and has prayed for a
declaration that he is entitled to get gratuity amount of Rs.2,50,000/-

with interest.

9. The learned counsel for the applicant assailed the order
passed by the Appellate Authority in the departmental enquiry on
various aspects. He submitted that the Appellate Authority has not
applied mind properly and has passed the mechanical order,
maintaining the order of punishment passed by the Disciplinary
Authority. It is submitted that there was tremendous delay in

('l \Nf/




conducting the inquiry which has caused great prejudice 1o the
applicant and the applicant was harassed because of the undue delay
for completion of the inquiry. The learned counsel for the applicant
further submits that there is no reasonable explanation given for the
delay caused in concluding the departmental enquiry. In fact no
explanation has been given for such delay. The learned counsel for
the applicant further submits that the applicant was allowed to retire
honourably and no order was passed for continuation of the inquiry
even after retirement and in any case the inquiry against the applicant
does not fall within the ambit of Section 27 of the Maharashtra Civil
Services (Pension) Rules, 1982 and no financial loss has been

caused by the applicant and therefore the inquiry should not have

been conducted.

10. It seems from the record that the alleged incident for which
the applicant has been charged with misconduct had taken place on
4/10/1996. It seems that the patient Shri Anil K. Bhoi was admitted in
the Hospital on that.day at about 8.15 p.m. Said Anil sustained
grievous injuries in the Motor accident and he expired on the very day
at 9.15 p.m., i.e., within one hour. The applicant has placed on record
the documents to show that when Shri Anil Bhoi was admitted, he was
grievously injured and his condition was serious and that seems to be

the reason that Shr Bhoi has died within one hour of admission. But

~
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the charge against the applicant is that when Shri Bhoi was admitted »»

in the Hospital and a person who admitted him requested time and
again to the applicant to look towards the patient, the applicant
neglected to attend the patient on the ground that he was not on duty
or by giving some sundry reasons for not attending the patient. It IS
true that not attending the patient by the applicant may not be the
cause for patient's death, but it seems to be definitely negligence on
the part of the applicant who was Superintendent of the Hospital to
avoid attending the patient who was serious. That seems to the
reasons as to why the Disciplinary Authority did not agree with the
report of the Inquiry Officer. The Inquiry Officer came to the
conclusion in the departmental inquiry as under :-

“ FRI B.9 - ar JAzvila aHg dENA A i, Jefarz 8. s S Hlaacl
garezar 3iew aneflarial siad] siféiaidl 8 @idll sied dpeaat gl Arzeadl 3iftiaid!
iz iz fadeaa sood! a¥feRrdl aziia gar sisl. geiaae a S8l aida Al
gla 8ig eled gl 312 aHE A g, vebadla amaidler gard, ezl siféesrd] aid

fFdea g sigaidl siffiesdl g sifia amiaid fadzea fareia aar siqaid] siféadl aid

[Fzez Ferifia @& elarala &. 9 ez gia aigl

ZIoRI .2 - adlet 3igEAIT 9 Fed ARG DeadAY 3uctsE ad a ad Ageidid [adaa
faznzia e gizia &. @ ez gla aigl.

L. From the aforesaid findings, it is clear that one Bhaskar J.
Sonwane blamed the applicant that he neglected the patient, but no

other withesses supported the allegations against the applicant.

o~
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12 The Competent Authority passed the order on 15/04/2013
and observed in the order that the applicant stated that he was not on
;
duty and that he has not concerned with the patient and therefore he |
will not look after the patient. Not only that the applicant left the
Hospital. If the attitude of the applicant as such is admitted, then
definitely it is a negligence on the part of Superintendent of the
Hospital. Whether the patient would have been survived or not. is not
the question to be considered, but the fact remains that the applicant
seems to have been negligent in attending the patient. However that
itself will not mean that the Disciplinary Authority and Appellate
Authority should have deducted 100% pension amount of the
applicant. Thus considering all these aspects on merits, | feel that the
order passed by the Disciplinary Authority as well as Appellate
Authority in deducting 100% pension of the applicant for the charge,
as already stated, is definitely not proportionate or in other terms can
be said to be absolutély disproportionate. However, this cannot be the
only aspect to be considered in this case. The other facts are to be
considered while considering the punishment given to the applicant in

the departmental inquiry.

13. As already stated the incident for which the negligence
has been attributed to the applicant is dated 4/10/1996. In spite such

incident the applicant continued to work as Superintendent in the

Nl
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Rural Hospital till the date of retirement on 31/8/2005. Thes
respondent authorities did not take any action against the applicant
from 4/10/1996 to 30/8/2005, i.e., almost for 9 years and thereafter all
of a sudden served the charge sheet on the applicant on the last date
of his retirement i.e. on 30/8/2005. The said inquiry continued from
August, 2005 till the applicant was punished on 13/4/2015. Thus even
after initiation of departmental enquiry, the inquiry continued for about
almost 10 years. Thus for incident which alleged to have taken placed

on 4/10/1996, punishment is inflicted for the first time on 13/4/2015,

I.e., after about 19 years.

14. The learned counsel for the applicant has invited my

attention to the Judgment delivered by the Hon'ble Apex Court in the

case of P.V. Mahadevan Vs. MD, T.N. Housing Board in (2005) 6

SCC,636. In the said case there was delay for initiation of
departmental inquiry. Inordinate delay was of 10 years and no
convincing explanation was given by the respondent employer in
respect of such delay. It was observed by the Hon'ble Apex Court that
in the circumstances of the case, allowing respondent to proceed
further with departmental proceedings at this distance of time would
be very prejudicial to appellant. It was also observed that the
appellant has already suffered enough and more on account of the

disciplinary proceedings and hence charge memo issued against him

q\‘\“f/
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was quashed and departmental enquiry was put to an end. It was
|

also observed that appellant was entitled to all retiral benefits.

LN The learned counsel for the applicant also placed reliance

on the case of State of A.P. Vs. N. Radhakishan reported in (1998)

4 SCC.,154. In the said case it was held that unexplained delay in
conclusion of the proceeding itself is an indication of prejudice caused

to the employee and therefore the departmental proceedings were

quashed.

16. The learned counsel for the applicant submits that the
respondents have nowhere explained that the delay caused in
initiating departmental inquiry against the applicant. | have perused
the reply-affidavit filed by the respondents and it is material to note
that the respondents even did not try to explain as to why there was
tremendous delay of 9 years in serving the charge sheet on the
applicant and thereafter concluding the proceedings in further 10
years. In view of these circumstances the appellant was required to
face departmental inquiry for a period of about 19 years and
particularly when no action was taken against him for about 9 years
from the date of alleged incident and all of a sudden a charge sheet
was served on him on the last date of retirement, it must be held that
the applicant must have caused tremendous prejudice and agony for
such departmental trial and this circumstance ought to have been
r

\{\NJU
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considered by the Disciplinary Authority as well as Appellate Authority *»

while inflicting the punishment of deduction of 100% pension of the

applicant

17. The learned counsel for the applicant submits that the
applicant was allowed to retire honourably and no order has been
passed by the competent authority for continuation of the
departmental inquiry against the applicant and therefore departmental
proceedings should have been quashed on this point only. In support
of his claim the learned counsel for the applicant placed reliance on
the Judgment reported in O.A.N0.140/2015 in the case of Ashok R.

Bhopale Vs. State of Maharashtra & Ors., decided on 15/05/2017

by this Tribunal at its Nagpur Bench. In the said case this Tribunal

has observed in para nos. 19, 20 & 21 as under by giving a reference

to the case decided by the Hon'ble High Court in Madanlal Sharma

Vs. State of Maharashtra and Ors. reported in 2004 (1)

Mh.L.J.,581. The said observations are as under :-

“19.The impugned order whereby the punishment of 25% pension
amount has been deducted permanently is dated 23/1/2013. It is
stated that the said pension has been deducted with retrospective
effect. However the question is whether any peculiar loss has been
caused to the Govt. or not. As per Rule 27 (1) of the Pension Rules,
as cited supra, the recovery from pension can be for whole or part of

any peculiar loss caused to the Government and therefore it is

\{-W/-
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necessary to first consider as to whether there was peculiar loss to |
the Government and if it was there what was the exact loss caused

and only that loss can be recovered.

20 The learmed counsel for the applicant submits that the charge
sheet has been served on the applicant on 6/7/2004, i.e., Just some
days prior to his retirement. The Inquiry Officer was appointed on
24/6/2008 and the inquiry report was submitted on 30/8/2010 and
vide impugned order, it has been directed that his 25% pension
amount will be deducted. The said order is dated 23/1/2013. In the
meantime, the applicant was allowed to retire on superannuation on
31/7/2004. The respondents did not pass any order whereby the
inquiry was to be continued even after retirement and such order is

necessary.

21.The learned counsel for the applicant has placed reliance on the
Judgment delivered by the Hon'ble High Court of Bombay in the
case of Madanlal Sharma Vs. State of Maharashtra and ors. .

reported in 2004 (1) Mh.L.J..581. In the said case the Hon'ble

Bombay High Court has held that in case of an inquiry which is
initiated while the Government servant was in service, it is
necessary that an order is passed intimating the delinquent that the
inquiry proceeding shall be continued even after he had attended
the age on superannuation, lest it shall be presumed that the inquiry
came to an end and the delinquent was allowed to retire
honourably. On reaching the age on superannuation, the retirement
is automatic unless the competent authority passes an order
otherwise. In Para-21 of the Judgment, the Hon'ble High Court has

observed as under .-

“(21) As per the provisions of Rule 10(1) of the Pension Rules.

the petitioner attained the age of superannuation on 11th

q\!"r/
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October, 1984 and he stood retired on superannuation on 27%st
October, 1984 (on attaining the age of 58 years). This retirement
on reaching the age of superannuation is automatic unless an

order of extension is passed by the competent authority. The

retention of the petitioner in the Government service was never

ordered by the competent authority by invoking the powers
under Rule 12 of the Pension Rules. It is also well known that, in
case, the Government servant has been charged of causing loss
to the exchequer, misappropriation of funds, falsification of
record or any such serious misconduct, the disciplinary enquiry
could be continued or initiated even after reaching the age of
superannuation. In case of an enquiry which is initiated while the
Government servant was in service, it is necessary that an order
1S passed intimating the delinquent that the enquiry proceedings
shall be continued even after he had attained the age of
superannuation, lest it shall be presumed that the enquiry came
to an end and the delinquent was allowed to retire honourably.
On reaching the age of superannuation, the retirement is
automatic unless the competent authority passes an order
otherwise. This is one more reason of the order of dismissal
dated 6-1-1987 being illegal and void ab initio”.

Thus from the discussion in forgoing paras, it will be

crystal clear that the competent authority conducted the departmental

inquiry under presumption as if that the applicant was responsible for

the death of patient Mr. Anil K. Bhoi. The respondent authorities have

not taken any action against the applicant for about 9 years and

thereafter initiated the departmental inquiry on the last day of

N
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retirement  The respondent did not pass any order for continuation of
the inquiry and allowed the applicant to retire on superannuation
honourably and thereafter the trial continued for about 10 years. All
these aspects have not been considered and therefore the order
passed by the Disciplinary Authority dated 13/4/2015 and the order
passed by the Appellate Authority on 14/9/2016 cannot be said to be
legal and proper and hence those orders stands quashed and set

aside and hence the following order :-

ORDER

(i) The application is allowed in terms of prayer clause 8 (i)

and 8 (ii) and amended prayer clause no. 8 (i) (a).

(i) The respondents are directed to refund the amount of
gratuity to the applicant within three months from the date of this
order, failing which the applicant will be entitled to claim interest as per
Maharashtra Civil Services (Pension) Rules, 1982 by filing

representation to that effect. No order as to costs.

Tenra CODY
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